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Colorado Instream Flow Tax Credit

Effective August 5, 2009

On June 4, 2009, Colorado Governor Bill Ritter signed House Bill 09-1067 (“HB 1067”) into law.  This new legislation becomes effective on August 5, 2009.  It creates the Instream Flow Tax Credit program, which provides a tax credit for the donation of a water right to the Colorado Water Conservation Board (the “CWCB”) for use in the state’s Instream Flow and Natural Lake Level Program (“ISF Program”).  The program will help achieve greater stream and lake protection across Colorado by providing economic incentives, thereby more fully engaging market forces on behalf of the CWCB’s Stream and Lake Protection Section.

HB 1067 Background

[image: image2.wmf] Since 1973, the CWCB has had the exclusive authority to hold water rights to preserve the natural environment to a reasonable degree in Colorado’s streams and natural lakes.  These water rights are called instream flows (“ISFs”) or natural lake level rights (“NLLs”).
[image: image3.wmf] The CWCB can obtain these ISFs and NLLs two ways: by appropriating new water rights or by acquiring previously decreed water rights through purchase, donation, lease, or other arrangement and changing those water rights to add instream flow use as a beneficial use. 
[image: image4.wmf] In order to provide an incentive for the donation of water rights, the Colorado General Assembly, led by Representative Jack Pommer, passed HB 1067.  The bill is intended to make it easier to place water in the ISF Program and thus increase the health of aquatic ecosystems across Colorado.  It creates a tax credit for the donation of a water right to the CWCB for ISF or NLL use.
[image: image5.wmf] By creating a distinct financial incentive to water rights holders to donate all or partial water rights to the CWCB, more streams and lakes can be protected.
What HB 1067 Does

[image: image6.wmf] Creates an incentive to encourage voluntary water right donations to preserve Colorado’s streams and lakes.
[image: image7.wmf] Creates an income tax credit of up to 50% of the current use value (as determined by the CWCB) of the donated water right.

[image: image8.wmf] Caps the tax credit program at $2,000,000 per year.

[image: image9.wmf] Puts the tax credit program into hibernation in years when the state’s budget does not meet certain requirements.  
[image: image10.wmf] Restricts the program so that the instream flow tax credit is not available for a water right that is decreed for irrigation on land for which a conservation tax credit is or has been claimed, unless the water right is specifically excluded from the terms of the conservation easement.  
Who May Claim the Benefit
Any Colorado taxpayer (including any individual, firm, corporation, partnership, limited liability company, joint venture, estate, trust, or group or combination acting as a unit) who successfully donates a water right to the CWCB during the taxable year may claim this benefit.  Note, however, that the credit will not be allowed as the result of a donation, but rather only as expressly granted by the CWCB.  The term “taxpayer” includes a person who owes back taxes.
Legal Implications
In order to receive instream flow incentive tax credits, a water right holder must donate water rights to the CWCB, the only entity in the state that can hold the water rights in Colorado’s streams and lakes for the benefit of the environment.  A donation of water rights to the CWCB is a permanent conveyance.  Unlike the conservation easement program, under the instream flow tax credit program, the donor severs title to the water rights and once donated, no longer owns them or has any control over them.
Donation Process
For income tax years commencing on or after January 1, 2009, but prior to January 1, 2015, this bill authorizes the CWCB to award tax credit certificates to qualifying taxpayers who donate water rights.  In order for the water rights to be accepted as a donation by the CWCB, the CWCB must first conduct a public review process and reach a determination that the proposed donation will preserve the natural environment to a reasonable degree.  The water right will then be transferred by deed to the CWCB, which will then take it through water court to add instream flow use as a beneficial use.  This process can take up to 2 to 3 years.  Once decreed by the water court, however, the donated water right will be used in perpetuity in the ISF Program.
The Tax Credit

The instream flow tax credit program creates state income tax credits.  Once the CWCB accepts the donation, the CWCB determines the water right value—and the tax credit value—with the donor.  In determining the value of the tax credit, the CWCB may consider multiple factors, including: (1) a qualified water rights appraisal submitted by the donor; (2) the seniority, historic consumptive use, and decreed use of the water right; (3) the location of the existing point of diversion of the water right; and (4) the extent to which aquatic habitat will from the water right.  Based on the donation value determined by the CWCB, the water right owner may earn a tax credit of up to 50% of the CWCB-determined value.  Once this amount is determined, the CWCB will issue a credit certificate prior to September 1 of the tax year in which the donation is accepted.  The CWCB will report to the Department of Revenue no later than November 30 the name of the donor and other information.
Once a donor receives the credit certificate, he or she can use the tax credits to offset income tax liability, but the credits need not, and in fact cannot, be transferred or carried forward to other income tax years.  If a credit approved by the CWCB exceeds the donor’s income tax liability for the taxable year, the excess is returned to the donor through a check from the state, much like an income tax refund.  For example, if a potential donor’s water right is valued by the CWCB at $250,000, the tax credit value is determined to be $125,000, and the donor’s tax liability is only $10,000, the difference of $115,000 is refunded to the donor.  Here are some examples (but beware that for each donation, no matter the water right value, the cash-back portion will depend upon the donor’s annual tax liability):
Water Right Value
Water Right Value 
Tax Credit

Donor tax liability

Cash back

$250,000


$125,000

$10,000



$115,000


$450,000


$225,000

$180,000


$45,000




$650,000


$325,000

$180,000


$145,000

Contact Us

Feel free to contact the Colorado Water Trust if you have any questions about the instream flow tax credit program: ~ 1430 Larimer Street, Suite 300 ~ Denver, Colorado 80202 ~ Telephone: 720.570.2897 ~
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